
Medicolegal
Not Entitled to Practice Under Present Law —

Reasons for Legislation
(Gay vs. State (Tex'.), 184 S. W. R. 200)

The Court of Criminal Appeals of Texas affirms a convic¬
tion of Defendant Gay of unlawfully practicing medicine.
The court says that, because of the law, there was no error in
refusing to permit the defendant to testify that he graduated
in the State University of Louisiana in the Medical Depart¬
ment, in 1868, and went to Texas and immediately thereafter
engaged in the general practice of medicine in its various
branches and continued therein from 1868 until the com¬
plaint was filed against him herein. No such testimony by
him, under the circumstances, would be any defense what¬
ever. Nor did the court err in refusing the testimony of
others along the same line. The only authority to practice
medicine which he had registered in the district clerk's office
of the county was a certified copy from the district clerk of
another county, dated Dec. 7, 1914, of what showed on its
face was a mere temporary license issued Dec. 8, 1892, by a

member of the medical board under the old law as it then
existed, and by its own terms was good only until the next
regular meeting of the medical board of the district men¬
tioned. Under no circumstances could it be the verification
license under the law as it has been since 1907. By Section
15 of the act of 1907, all the old physicians were given a

year, but no longer, to get the new verification license from
the board created by it, without standing any examination.
However, by placing Article 757 of the penal code in the
revision, instead of said Section 15, it was intended, and only
intended, they should still not be cut off entirely, as Section
15 provided, but given another opportunity to get a verifica¬
tion license by complying with said Article 752, and they still
have that opportunity. The defendant not having availed
himself of the opportunity within the year after the act of
1907 went into effect, and still not doing so after the law was
reenacted in the revision giving him still the opportunity,
but practicing contrary to and in face of the law, must suffer
the consequences of his own acts.

To protect the lives, and preserve the health of the people
is one of the chief objects and duties of government. In
order to help to do this, the legislature of the state, since the
establishment of the state government, has all along, and
from time to time, enacted laws to prevent the incompetent
person, the faker and the fraud from deceiving the sick and
afflicted under their false clairh to "cure all," and from fleec¬
ing them of their money, and at the same time fully provide
for the proper license of those who prepare themselves by a
thorough study and knowledge of the human body, and the
diseases and ailments to which it is subject, and thus pre¬
pare themselves to properly administer to, and treat the
sufferer. One of the best methods heretofore devised to
accomplish this, and let all the people know who were

competent and authorized, was to require, as a prerequisite
to practice, a proper authority duly recorded in the district
clerk's office of the county of the residence of the practitioner,
which any and every one could see for himself, and that
method still prevails. At an early day, a diploma from a

reputable medical college, duly so recorded, was required,
and perhaps was all that was then required. It was not long
till the faker and fraud took advantage of this, and procured
and recorded diplomas from medical colleges, which sold
diplomas outright to any and every one who paid the price,
and without any previous study or preparation. Also, it
developed that many young men, for lack of means or other
reasons, were unable to attend college and procure a diploma,
but who studied at home and under the instruction and assis¬
tance of local physicians fully prepared themselves to prac¬
tice as well as those who attended colleges and procured a
diploma. For all such the legislature provided medical
examining boards, where such young men could stand exami¬
nation! and procure a license to practice without any diploma.
In the course of time, another class had grown up, which

consisted of those worthy and competent practitioners who,
without license or diploma, by many years of study and
practice, had demonstrated their competency to practice. All
three of these classes were duly provided for and protected
by the various enactments of the legislature, from time to
time.

Damages for Negligent Treatment of Fracture Necessitating
Amputation

(McAlinden vs. St. Maries Hospital Association (Idaho),
156 Pac. R. 115)

The Supreme Court of Idaho affirms a judgment in favor
of the plaintiff, conditioned on his waiver to make it $8,640,
instead of $12,000. The court says that the plaintiff, while
in the employ of a lumber company, one Thursday morn¬

ing sustained a simple comminuted fracture of both bones
of the right leg at a point about 2 inches above the ankle
joint. The lumber company had an arrangement with the
defendant association whereby the latter, in consideration
of a monthly fee paid by the employees into a hospital fund,
treated them in cases of accident or illness. The plaintiff
was taken first to a hospital of the defendant at another
place, and on the following Monday afternoon to the one

at St. Maries. The negligence complained of consisted in
the placing on his leg, on said Thursday, of a circular plas¬
ter of Paris cast and a failure to remove or split it while
he was at the first hospital, thereby causing a venous con¬

striction of the limb, whereby it became infected with moist
gangrene, which necessitated amputation near the juncture
of the upper and middle third of the tibia and fibula. The
defendant contended that the conditions which developed
fully justified the use of the cast, and that the failure to
remove or split the same, other than as was done, resulted
in no injury to the plaintiff and was not the proximate
cause of the amputation of the injured limb, but that this
was due to dry gangrene caused by arterial injury. The
court thinks the evidence was sufficient to support a verdict
in favor of the plaintiff. If it were possible for men learned
in the science of medicine and surgery to agree as to the
exact result that will follow a given injury under certain
treatment, or what is the proper treatment of a given injury,
all doubt, touching the question of whether a physician or

surgeon has properly treated the patient for the injury and
just what constitutes diligent and skilful or negligent and
unskilful treatment, might be removed. But where eminent
physicians and surgeons emphatically disagree in their opin¬
ions, the most salutary method thus far provided for the
administration of justice in cases of this kind is to submit
these disputed questions of fact to a jury composed of
twelve men of widely different walks of life and of radically
different intellects, and permit them to weigh and average
the whole evidence and arrive at a final unanimous con¬
clusion. Whether the defendant's physician and surgeon
exercised that degree of skill and learning possessed by the
average member of the medical and surgical professions in
good standing in the community, and used that reasonable
care and diligence according to his best judgment in treat¬
ing the plaintiff's injured limb that the average member of
the profession would have used, were questions of fact exclu¬
sively for the jury to determine. This rule is not changed
by reason of the fact that men learned in the science of
medicine and surgery have given conflicting testimony touch¬
ing the required and approved treatment of an injury. While
it may be true in this case that the jury in reaching its
verdict was not in a position to say beyond the possibility
of a doubt that any one single fact in evidence or the absence
of any one condition established conclusively the negligence
of the defendant's physician and surgeon in placing the
cast on the injured limb at the time and in the manner in
which it was done, and in his failure to split the cast and
thus permit free and uninterrupted venous circulation, yet
if, from all the testimony and circumstances of the case,
there was evidence sufficient to establish a prima facie case,
the conclusion reached by the jury based on this evidence
will not be disturbed on appeal. The court, however, thinks
that $8,640 should compensate the plaintiff for the pain and
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suffering, as well as the loss of the injured limb, so far as
such loss could be properly compensated in dollars and
cents. An examination of a number of authorities from
other states showed that courts have invariably, for similar
injuries, held verdicts in excess of the amount fixed by this
court to be excessive.

Lawful Prescribing of Morphin
(Fyke vs. State (Tex.), 184 S. W. R. 197)

The Court of Criminal Appeals of Texas reverses a judg¬
ment of conviction of defendant Fyke, a physician, who was

charged with having unlawfully prescribed morphin for the
use of an alleged habitual user of morphin. The latter
testified that she had become bedridden, and when she first
called the defendant in, he had to treat her for peritonitis
and a swollen condition of the groins and inflammation of
the bowels. It appeared that he administered the morphin
for two purposes : first, to relieve her of her present suffer¬
ing, and, second, to cure her of her habit, succeeding in both.
The court holds that if the defendant gave the medicine to
relieve the woman of pain at the time he was called in,
this should not have been made the basis of a conviction ;
that if he, as a lawful practicing physician, administered
morphin to his patient, who was suffering with peritonitis
and abscesses in the groin, and it was known to him, and
he did it for that purpose, he would not be violating the
Texas statute. Moreover, the jury should have been
instructed that, if they had any reasonable doubt as to
whether or not he prescribed the drug in good faith, believ¬
ing it to be necessary in the treatment of such diseases, it
would be their duty to acquit. If they had such reasonable
doubt, he was entitled to the benefit of the doubt, although
the jury should find and believe that the patient was a habit¬
ual user of the drug. Nor would the defendant be guilty
of a violation of the statute if, in treating or curing her of
the habit itself, he administered the drug in such way as it
assisted in curing the habit. Excluded testimony wherein
it was offered to be shown by the defendant that the size of
the dose of morphin gradually grew less, until it altogether
ceased, under his treatment, should have gone before the
jury. It bore directly on the case, and was pertinent to show
his good faith in using the morphin to cure the habit of
using that drug. It will be observed, from a casual reading
of Article 748 of the penal code, that its denunciations are
leveled at practitioners, or prohibits practitioners from
administering morphin to habitual users of that drug or any
of the drugs mentioned. It is also discernible on the face
of the statute that it was not intended to prevent practi¬
tioners from administering this drug in case of sickness, or
to alleviate pain, or to cure the habit of using morphin. In
other words, its provisions seem to be directed against the
named physicians or practitioners with a view of prohibit¬
ing them from prescribing or administering these mentioned
drugs to habitual users in order to continue their use. It
does not interdict the administration of these drugs when
it is necessary to alleviate pain or to cure the habit. There¬
fore, if the practitioner administers it to alleviate such pain,
or uses it in good faith where the party is sick, or as a
means of finally curing the habit, it is not within the statu¬
tory denunciation.

Society Proceedings
COMING MEETINGS

Am. Assn. for the StTidy and Prev. of Inf. Mort., Milwaukee, Oct. 19-21.
American Association of Railway Surgeons, Chicago, Oct. 17-19.
American Public Health Association, Cincinnati, Oct. 24-27.
Clinical Congress of Surgeons, Philadelphia, Oct. 23-28.
Delaware State Medical Society, Milford, Oct. 9-10.
Kentucky State Medical Association, Hopkinsville, Oct. 24-27.
Minnesota State Medical Association, Minneapolis, Oct. 11-13.
Mississippi Valley Medical Association, Indianapolis, Oct. 10-12.
Nevada State Medical Association, Reno, Oct. 10-12.
New Mexico Medical Society, Albuquerque, Oct. 11-13.
Southern Medical Association, Atlanta, Nov. 13-16.
Vermont State Medical Society, St. Johnsbury, Oct. 12-13.
Virginia State Medical Society, Norfolk, Oct. 24-27.

Current Medical Literature
AMERICAN

Titles marked with an asterisk (*) are abstracted below.
American Journal of Obstetrics and Diseases of Women

and Children, York, Pa.
September, LXX1V, No. 3

1 Adenocarcinoma of Corpus Uteri; Nearly Complete Removal by
Curet. 2. Ectopie Chorio-Epithelioma of Pelvis. R. T. Frank,
New York.—p. 369.

2 Case of General Edema of Fetus. H. C. Williamson, New York.
—p. 376.

3 Case of Carcinoma of Cecum in Girl Twenty-Three Years of Age.
J. R. Eastman, Indianapolis.—p. 380.

4 Congenital and Acquired Retropositions of Uterus; Their Differ¬
entiation and Relative Significance. A. Sturmdorf, New York,
—p. 386.

5 Case of Syncytioma Malignum. K. Adachi.—p. 397.
6 *Protective Action of High Carbohydrate Diet and Oxygen on Liver

Cells in Experimental Chloroform Poisoning, with Its Possible
Application in Pre-Eclamptic Toxemia. R. T. Lavake, Minne¬
apolis.—p. 401.

7 *Rupture of Scar of Previous Cesarean Section. P. Findley, Omaha.
—p. 411.

8 *Results from Pituitary Extract in Obstetrics; Report of Case of
Rupture of Uterus Following Its Use. L. G. McNeile, Los
Angeles.—p. 432.

9 *Relationship Between Pelvic Disease and Manic Depressive
Insanity. G. Gibson, Brooklyn.—p. 439.

10 Sarcomatous Change in Uterine Fibroids. W. J. Maroney, New
York.—p. 445.

11 Etiology of Sterility in Women. G. B. Miller, Washington, D. C.
—p. 450.

12 Lessened Fertility of Women, Especially American Women. I. S.
Stone, Washington, D. C.—p. 454.

13 Indications for and Advisability of Artificial Sterilization. R. Y.
Sullivan, Washington, D. C.—p. 458.

14 Tuberculous Peritonitis. C. R. Hyde, Brooklyn.—p. 466.
15 Endocrine Glands in Their Relation to Female Generative Organs.

W. Timme, New York.—p. 474.
16 Syphilis of Uterus. D. W. Premiss, Washington, D. C—p. 480.
17 Congenital Occlusion of Bile Ducts. J. Foote and R. Hamilton,

Washington, D. C—p. 521.

6. Action of High Carbohydrate Diet and Oxygen.—Lavake
states that Opie and Alford are justified in believing that a

high carbohydrate diet might be- of marked value in pre-
eclamptic toxemia and his own experiments point to the fact
that the administration of oxygen, as advocated empirically
by Stroganoff, or treatment in the open air may have a
rational pathologic basis for support.

7. Rupture of Cesarean Scar.—Sixty-three published cases
are analyzed by Findley. He is convinced that a perfectly
healed cesarean wound may be relied on to resist the forces
of labor, but in view of the fact that the integrity of the
wound is an unknown factor m all cases, he says, we are
constrained to exercise the utmost caution in the conduct of
every case in pregnancy and labor following cesarean section.
Failure to secure perfect healing is accounted for by depar¬
ture from the principles of suture proposed by Sänger and
by septic infection of the uterine wound. The possible exis¬
tence of latent gonorrheal infection may defeat the most
painstaking efforts to secure perfect wound healing. When
cesarean section has been followed by a fever course the
uterine wound should be regarded as insecure in event of a

subsequent pregnancy, and should call for a repeated cesarean
section at the onset of labor. Sterilization and hysterectomy
should replace conservative cesarean section when infection
is known to exist. The alternative invites faulty wound heal¬
ing, if not more disastrous results. Transverse fundal, extra-
peritoneal and cervical incisions have not lessened the
liability of rupture in subsequent labors, but, on the contrary,
have probably increased the hazard. The possibility of rup¬
ture of the scar following cesarean section does not justify
sterilization, but rather calls for the exercise of masterly
control in event of a subsequent pregnancy. All such cases
should be hospital cases and labor should be anticipated by
timely repetition of cesarean section at the onset of labor if
the uterine wound is known to be defective or if some cause
for obstruction to the delivery of the child through the natural
passage exists. Version, high forceps, uterine tampons,
hydrostatic bags, and pituitary extract should never be
employed in the presence of a cesarean scar.
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